NTSB Order No.
EM 151

UNI TED STATES OF AMERI CA
NATI ONAL TRANSPORTATI ON SAFETY BOARD
WASHI NGTQN, D. C.
Adopt ed by the NATI ONAL TRANSPORTATI ON SAFETY BQOARD
at its office in Washington, D. C
on the 3rd day of February, 1989
PAUL A. YOST, Commandant, United States Coast Cuard,
V.
LI NDON B. CARM ENKE, Appell ant
Docket: MEe-134

ORDER DI SM SSI NG _APPEAL

The Vi ce Commandant has noved to dism ss the appeal filed in
this proceeding on the ground that the appellant did not file with
the Board his notice of appeal within 10 days after service of the
Commandant's decision, as required by Section 825.5(a) of the
Board's rules of procedure.! See 49 CFR Part 825. Specifically,
the notion asserts that while appellant's counsel was served with
t he deci sion on Novenber 15, 1988, appellant's notice of appeal was
not filed until Novenber 29.°2

1Section 825.5(a) provides as foll ows:

"8825.5 Notice of Appeal.

(a) A party ny appeal fromthe Commandant's deci sion
sust ai ning an order of revocation, suspension, or
denial of a license, certificate, docunent, or register
in proceedi ngs described in 8825.1, by filing a notice
of appeal with the Board within 10 days after service
of the Commandant's deci sion upon the party or his
desi gnated attorney. Upon good cause shown, the tine
for filing may be extended."

2Counsel for appellant, while not disputing that the notice
of appeal was untinely, maintains that it was only one day |ate
because he did not receive the Commandant's decision until
Novenber 16 and since the 10th day thereafter was a Saturday (the
26th) the notice was not due for filing until Monday the 28th
pursuant to Section 821.10, 49 CFR Part 821.



In a response opposing the Mtion to D smss, counsel for
appel l ant argues that the tardi ness should be excused because of
the difficulty he encountered in attenpting to |ocate the appel |l ant

to determ ne whether he wanted to appeal the Commandant's deci sion
to the Board.® W agree with the Coast Quard that counsel's
inability to comunicate with appellant before the expiration of
the 10-day period does not establish good cause, for that
circunstance did not preclude himfrom seeking before the deadline
an extension of the filling date until such tinme as appellant's
desires concerni ng an appeal could be ascertai ned.

In the absence of good cause a |late notice of appeal wll be
di sm ssed.

ACCORDI NAY, IT IS ORDERED THAT:
1. The Commandant's notion to dismss is granted, and

2. The notice of appeal filed in Docket Me134 is
di sm ssed.

KCQLSTAD, Acting Chairman, BURNETT, LAUBER, NALL and D CKI NSCON,
Menbers of the Board, concurred in the above order.

The Commandant's deci si on upheld the | aw judge's
determ nation that appellant's merchant mariner's docunent and
i cense shoul d be suspended for one nonth outright and for two
nmont hs on six nonths' probation on charges of m sconduct and
negl i gence found proved after and evidentiary hearing.
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